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Introduction
Mediation involves people, most often adults. People come to the mediation table with differing world views which influence how they perceive the mediation process and how they act in response to it. A mediator who can perceive how people construct meaning in their lives can get a useful handle on the developmental stages of the parties to the mediation. Using this, mediators can shape their language and their interventions to ensure they communicate effectively and meaningfully with the individual parties. 
In this paper, I will examine how Constructive-Developmental Theory may be employed as a means to discover salient aspects of an individual party’s world view and thus to determine how best to optimize the outcome of a mediation.

Overview
Constructive-Developmental Theory (CDT) was conceived by Robert Kegan of Harvard University’s Graduate School of Education. It is presented and expanded on in two books by Kegan, The Evolving Self (1982) and In Over our Heads (1994). CDT draws strongly on the developmental theories of Jean Piaget, but where Piaget focused on how young children construct knowledge as they go through distinct developmental stages, CDT focuses on how older children, adolescents and adults construct meaning as they pass through distinct stages. 

In The Evolving Self, Kegan elaborated five stages of consciousness following on from the raw reflexive motor-sensory consciousness of early childhood:
1. The Impulsive stage of pre-school
2. The Imperial stage of school-age

3. The Interpersonal stage of adolescence and young adulthood
4. The Institutional stage of later adulthood

5. The Inter-Individual stage of a more fully-developed adulthood.

The age limits of these stages are highly plastic and Kegan makes it clear that adults can be firmly embedded in a second order of consciousness and remain there successfully all their lives.  
The concept of embeddeness is an essential component of CDT. For example, a toddler can be said to be “embedded” in the Impulsive stage – meaning that she is not able to recognize that she “has” impulses but rather is “had” by them. Similarly, where a third order individual “is had” by his relationships, a fourth order person simply “has” them. Kegan defines these changes as shifts from “structure” to “content”:  that which is structure cannot be perceived. When one advances from one developmental stage to another, invisible structure becomes visible content. To give a concrete example, when you were crawling around the room as a baby, the room, particularly the floor, was your structure. When you grew older and began to walk, you discovered the back yard or the front gate and street. Where structure had been a room, it was now a house and yard – and the room was a visible content within that larger structure. And on it goes. You discover that your house is in a neighborhood, your neighborhood in a district or suburb, your suburb in a town, your town in a region, your region in a country, your country in a continent (usually), your continent in the Earth, and so on.  At each step of discovery, what was the container of your world view becomes contained in a larger container. The larger container is always only dimly perceived at best and most often is invisible and unavailable to awareness.
General Implications for Mediators

CDT presents mediators with a tool for tuning their language and behavior in accordance with the developmental needs and tendencies of the mediating parties. Through being attuned to cues that indicate which developmental stage a party is operating in, a mediator can know what is available to that person’s consciousness, how they will respond to different issues and ideas and most importantly, how each of the parties will respond to each other. What follows is a brief description of three stages of development likely to be encountered by mediators.
Second order consciousness – Imperial 

Second order people are called Imperial by Kegan because they are, in his view, seeing the world as a place where all necessary comforts and resources are provided for them. The child who is bounded by the rules and certainties of parents, elementary school and the swimming club and where all necessities are provided by others, is like a Prince or Princess. Without having to issue a command, all requirements are met – clothes, food, shelter, nurturing, love, movies, excursions and so on. This second order position can be maintained in adulthood and can be seen in those relationships where one party, in a marriage say, is “served” or “nurtured” by the other and is later observed to be helpless and shattered if the “servant-partner” changes their ways, or dies. Second order people will struggle to empathise or recognise the needs of others and will hold strongly to a positional bargaining style (Fisher, Ury & Patton, 1991). They will recognise personal interests and struggle with shared interests. Adolescents, according to Kegan, are often in a process of transition from second to third order consciousness. They are engaged in a struggle to acquire the social skills required to develop deep relationships, while holding on grimly to the familiar self-serving patterns of their earlier imperial childhood. 
Third order consciousness - Interpersonal
Third order individuals are acutely aware of other people and can be said to be “had” by their relationships. Their relationships at home, at work, at the club and the supermarket are determining factors in their lives. Preserving relationships and their own connections to other people are dominant themes for third order people. Such people tend to be conflict-averse and will be highly energetic in maintaining a “good feeling” in any social situation. In In Over Our Heads, Kegan describes Peter, a third order husband, parent and middle manager who confronts a series of challenges from his second-order son, his fourth-order wife, and his fourth-order boss. Peter struggles and fails to stand outside his relationships to wife, parents and son. He embedded-ness provides him with a clear set of responsibilities and rewards (preserve the relationships, enjoy the security of their support) but prevents him being able to balance his relational tasks. In the case of his work, it inhibits his ability to make tough managerial decisions.
Fourth order consciousness – Inter-Individual

Fourth order people tend to be what Kegan terms “self-authoring”. They can and do participate earnestly and intimately in their relationships but they do so with far more freedom. Fourth order people can see clearly the boundaries of their relationships and are able to remain intimately connected despite changes or contradictions in the relational space, in indeed in their own internal self-relational space. Where a change in a relationship is a threat to a third order person’s sense of well-being, such a change may present an opportunity for a fourth order person or at worst a hard “fact of life” to be dealt with appropriately. Fourth order people are able to focus on larger issues and more lofty principles and will be far more focused on larger institutional issues, principles of action, personal moral choices and so on.
A Continuum
CDT does not propose quantum leaps from one order of consciousness to another. Rather, Kegan postulates a set of transitions and transitional states or “holding areas” where a person in transition can pause on the path to the next order. This has relevance for mediators in terms of scaffolding, a Vygotskian (Cole et al, 1978, Gardner 2003) term which will be discussed later.

Development as a factor in mediation
If you have ever wondered why your most considered choice of language has failed to have any effect on a party to a mediation, it may be that the source of the failure is to do with the developmental stage of the party in question. Facilitative language, open questions, non-directive observations for example, will resonate with a third or fourth order person, but are likely to be lost on a second order person. They simply won’t get it and they won’t get you. They will find your style at best difficult and at worst, highly disturbing. However the second order person will understand ground rules and behavior boundaries as discussed by David Hoffman (PON lecture, Harvard Law School, April 19, 2005), referred to by Sallyann Roth (lecture, Harvard Graduate School of Education, April 11. 2005) and noted in Chasin et al (1996). 
Similarly, success in mediation could be influenced by the effective matching of language to the state or condition of the mediation parties in situ, as elaborated by David Seidel (PON workshop/lecture, April 26, 2005).  
It should be noted that a fourth order person is likely to be acutely aware of a mediator’s intentions. Where a second order person may resist, and a third order person embrace, a fourth order person is more likely to observe the mediator’s process and reserve or withhold comment or judgement. 
CDT in Mediation Practice
It would by impractical and unwise to provide a list of likely phrases and catchwords which might be uttered by a second, third or fourth order person while in mediation. The mediator would, in my view be disadvantaged and constrained by such details. What is needed instead is for the mediator to: 

1. Hold in mind the idea that the mediation parties may be at different developmental stages. 

2. To listen for and observe how each party constructs their meaning out of the facts before them. 

3. To silently ask the question of each party “What are they seeing and what are they not seeing in this situation?” 

These three actions position the mediator to get a glimpse of the developmental stages the parties are likely to hold. And with this knowledge, the mediator is strengthened in their ability to navigate a course that gets the parties positively engaged and keeps them engaged. 

With time and practice, a mediator can learn to pick up on the cues that signify different developmental stages and thus construct a matrix of cues that may act as a guide to action. It should be emphasized, however, that only an in-depth interview followed by a lengthy analysis can determine exactly a person’s order of consciousness. Mediators rarely have the time or the training for such an undertaking. What mediators can usefully aspire to is a set of observational and query tests that can provide a working hypothesis upon which to base their process decisions.
Scaffolding

Vygotsky (Cole et al, 1978) argued that we operate between two competency levels – an “actual” level which is achieved when acting alone, and an “optimal” level which is achieved when we are appropriately “scaffolded” by another person or persons. The child that cannot do three-digit subtraction (345- 213 =?) succeeds with the gentle prompting of a parent, teacher or more competent “other”.  The difference between actual and optimal levels of performance describes what Vygotsky (Cole et al., 1978) termed a Zone of Proximal Development. 

In mediation, the mediator is in a position to scaffold the parties, particularly where the mediator has recognized the various order of consciousness she is dealing with. Using private sessions/one-on-one processing/private caucusing, a mediator can, to some degree, lift a second order person to a third order of consciousness while within the mediation process. By helping a second order person see that their interests may be served by relaxing their position and giving a bit, the person can rise to their optimal developmental level. 

It should be recognized that scaffolding is not permanent. Scaffolded parties will return to their base levels when the scaffolding is taken down. However, having once been supported, the party has now a clearer notion of what in future they will be able to do unaided. 

A Note about Power
It might appear that a second order person, because of the tight focus on their own needs and the fourth order person, because of their emotional independence and self-authoring style, are in more powerful positions than a third order person during a mediation. However, all three hold equally the one power that really counts in a mediation – the power to refuse, to withdraw. Indeed in developmental terms, a mediator is likely to observe that third order parties are more likely to withdraw if they sense unbridgeable hostility or opposition. 
Conclusion

An essential skill of a mediator is to be able to bring sustained and close attention to the condition of the parties she is dealing with. Mediations take place in a high-context (Hall, 1959) environment and as such are highly nuanced encounters. Accurate observations by the mediator can do much to smooth the path to agreement or resolution and avoid problems of miscommunication and process withdrawal. 

Constructive-Developmental Theory is a tool that can help a mediator build a narrative about each of the parties (and of themselves to some extent). This in turn can bring definition and deeper meaning to the behaviors of the parties and so lead to a more effective mediation process. 
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